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Assam Schedule VII, Form No.132 

High Court Form No.(J)3 

HEADING OF JUDGMENT IN APPEAL 

District: Udalguri 

IN THE COURT OF CIVIL JUDGE, UDALGURI, ASSAM 

PRESENT:  NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Monday, the 15th day of May, 2017. 

Title Appeal No- 07 of 2016 

Sri Sushanta Ghosh            ------ Appellant/Plaintiff. 

         -Vs- 

 Sri Bikash Barman             ------ Respondent/Defendant. 

This appeal came in for final hearing on 20-04-17 in presence of- 

1. Mr M.C Narzary        ------ Ld Counsel for the Appellant. 
 

2. Mr B. Sarma            ------ Ld Counsel for the Respondent. 
 

Cases referred –                                          Para No- 

1. 2002 (2) GLT 178              -----  16 
2. 2003 (1) GLT 435              -----  17 
3. 2015 (3) GLT 185              -----  25, 35 & 38 
4. 2008 (1) GLT 421              -----  29 
5. 2016 (4) GLT 957              -----  30 
6. 1997 (2) GLT 590              -----  31 
7. 1996 (2) GLT 526              -----  32 

 
            And having stood for consideration to this day, the Court delivered the 

following judgment- 

J U D G M E N T 

1.        Challenge in this appeal is to the Judgment and decree dated 31.08.2016 

passed by the ld Munsiff, Udalguri in Title Suit No-04/2015 dismissing the suit of 

the plaintiff/appellant. 
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2.        To evaluate the judgment and decree passed by the ld Munsiff,Udalguri 

in the aforesaid Title Suit, I deem it wise to put the pleadings of both the sides 

on record. 

3.     Case of the Plaintiff: The original owner and pattadar of the land 

described in schedule-A of the plaint was Late Suresh Chandra Ghosh, the father 

of the plaintiff. On expiry of his father, the plaintiff inherited all sorts of 

properties of his father including the schedule-A land, over which the suit room 

(Schedule-B) is standing. The suit room was taken on lease by the defendant in 

the year 2012 for a period of 2 years with effect from 01/01/2012 to 31/12/2013 

to run a shop by executing a lease agreement with the plaintiff having monthly 

rent of Rs-1101/- and the defendant deposited Rs-6001/- with the plaintiff as 

security money. 

4.            It is the contention of the plaintiff that on expiry of the said 2 years 

lease period, the defendant entered into another lease agreement in 2014 for 

another period of 11 (eleven) months with effect from 01/02/2014 to 

31/12/2014, with enhanced monthly rent of Rs-1201/-. As per agreement 

reached between the plaintiff and the defendant, the defendant has to pay the 

monthly rent of a particular month within 7 (seven) days of the following month. 

The defendant paid the monthly rent regularly up to the month of September, 

2014 and since the month of October 2014, the defendant has failed to pay the 

monthly rent. On repeated demands made by the plaintiff, the defendant 

intentionally avoided to pay the monthly rent and as such the defendant 

becomes a defaulter in payment of rent and becomes liable to be ejected from 

the suit room.  

5.          At present the plaintiff is running a Pharmacy at PaneryChowk which is 

not conducive to him as because Panery is a rural and underdeveloped area. 

Hence the plaintiff has made a mind to shift his Pharmacy to the suit room. Thus 

the plaintiff requires the suit room for his own use and occupation. The plaintiff 

has requested the defendant on several occasions to vacate the suit room but 

the defendant refused to vacate the suit premises. As the defendant becomes 

defaulter and the suit room is required by the plaintiff bonafide for his own use 
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and occupation, the plaintiff through his Advocate issued a legal notice to the 

defendant on 15/10/2014 by registered post asking the defendant to vacate the 

suit room and to hand over the vacant possession of the same. The defendant 

received the said notice but he failed to vacate the suit room. It is further stated 

in the plaint that the defendant behind the back of the plaintiff made some 

alteration and addition to the suit room (backside varanda room measuring 6‟ X 

10‟ room) which changed the structure of the suit room. The defendant has no 

right to make any such addition or alteration in the suit room. For this reason 

too, the defendant is liable to be evicted from the suit room. Hence, the plaintiff 

has been compelled to institute this suit against the defendant for ejectment of 

the defendant from the suit room; for recovery of arrear house rent and for 

permanent injunction against the defendant. 

6.    Case of the defendant: The claims/averments made in the plaint were 

resisted by the present respondent as defendant by filing written statement. It is 

stated that the defendant has been carrying on his business in the suit room 

since 1988 as a tenant. He was earlier tenant under the father of the plaintiff, 

Late Suresh Ch. Ghosh having tenancy agreements with him. But the defendant 

entered into tenancy agreement with the plaintiff for the first time with effect 

from 01/01/2007 and thereafter, several tenancy agreements were executed 

between the plaintiff and the defendant regarding the suit room but these facts 

have been suppressed by the plaintiff. Earlier the defendant has been carrying 

out his business of  “Video Cassette Library, Xerox and P.C.O” in the suit room 

but now the same has been changed to a „Cable TV‟ business and the said 

business is the only source of his livelihood and he has no other suitable place to 

go and start the business. The defendant is the sole earning member of his 

family consisting of his wife and two minor daughters. Therefore, the defendant 

wants to continue as a tenant in the suit room on existing terms and conditions. 

The defendant stated that mere statements/desire of the plaintiff that he has 

made a mind to shift his pharmacy to the suit room is not a bonafide 

requirement. The plaintiff has failed to show that he has taken various necessary 

steps for starting the business. The hardship of the defendant will be immense 

in view of the fact that he is carrying of his business on the suit room since 1988 
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and he has no other place to go and start business. The plaintiff has no genuine, 

pressing and honest need of the suit room in question for his use.  

7.      Further contention of the defendant is that he is not a defaulter in 

payment of rent. It was the settled practice between the parties that the plaintiff 

would visit the place of the defendant i.e. Tangla from Panery according to his 

convenience and would collect the rent from him. The plaintiff sometimes 

collected rent in advance and sometimes for one month and sometimes for two 

or three months. Thus the rent would fall due on the date the plaintiff visits the 

place of the defendant and demand payment of rent. The defendant paid 

monthly rent in cash to the plaintiff till the month of September, 2014 and the 

plaintiff has duly received the same. But since the plaintiff has not come to 

receive the house rent for the month of October and November, 2014 with ill 

motive, the defendant being helpless sent the house rent to the plaintiff vide 

Postal Money Order Receipt No-018332141112003179 dated 12/11/2014 for the 

month of October and November, 2014. But the defendant has not accepted the 

same from concerned authority. Finding no alternative the defendant forwarded 

a Cheque Drawn in favour of the plaintiff vide Cheque No-267203 dated 

30/11/2014 for Rs-3603/- being house rent for the month of October, November 

and December, 2014 along with a letter to the plaintiff which was also not 

accepted by the plaintiff. 

8.         The plaintiff through his advocate Mr M. CNarzary sent an advocate 

notice dated 15/10/2014 stating that the suit room is required by the plaintiff for 

his personal use and occupation and asked to vacate the same by the end of 

31st December, 2014 and also the rent which become due. Against the advocate 

notice dated 15/10/2014, the defendant has sent a reply notice dated 

29/12/2014 by registered with A/D vide Postal Receipt No-RS 461224294IN to 

the ld advocate for the plaintiff, Sri M.C Narzary requesting him to advice the 

plaintiff to withdraw the notice and to accept the lawful rent of the plaintiff. The 

reply notice was duly received by the Ld Advocate, Sri M.C Narzary but the A/D 

has been lost by Postal Department and thereafter, when the defendant has 

enquired about the A/D from the Postal Department, the postal department 
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provided a photocopy of the service of the reply notice to the ld Advocate, Sri 

M.C Narzary to the defendant. But the above material facts have been 

suppressed by the plaintiff in his plaint.  

9.            On 31/12/2014 the defendant accompanied by one Sri Ajay Deka and 

one Sri Sailen Sarma went to the house of the plaintiff and offered the monthly 

rent of Rs-3603/- for the month of October, November and December, 2014 to 

the plaintiff but the plaintiff asked the defendant to vacate the suit room 

immediately. The defendant expressed his inability to vacate the suit room so 

immediately as it shall cause great hardship to him. Since the plaintiff refused to 

accept the house rent for the month of October, November and December, 2014 

when it was offered to him, the defendant deposited rent in Court on 

02/01/2015 vide Misc (N/J) Case No-01/2015, with notice to the plaintiff by 

registered post with A/D. The notice was duly received by the plaintiff and A/D 

Card has been returned with due service to the plaintiff. Since then rent for all 

months have been deposited in Court with notice to the plaintiff up to date vide 

Misc (N/J) Case No-9/15, Misc (N/J) Case No-20/15, Misc (N/J) Case No-27/15 

and Misc (N/J) Case No-38/15 till the filing of written statement and as such the 

defendant is not a defaulter in payment of rent as alleged.  

10.        On the basis of the above pleadings, the ld Court below framed the 

following issues:- 

1) Whether there is any cause of action for the suit? 

2) Whether the suit is maintainable in the present form? 

3) Whether the defendant is liable to be ejected from the 

tenanted/suit premises as mentioned in Schedule „B‟ of the plaint? 

4) Whether the defendant is liable to pay Rs-4404/- being the arrear 

rent for the months of October 2014 to January 2015? 

5) To what relief/reliefs the plaintiff is entitled to? 

11.         The ld trial Court considered the pleadings and evidences, both oral 

and documentary, adduced by both the sides and having heard the arguments 

advanced by both the sides, dismissed the suit of the plaintiff by the impugned 

judgment and decree which is under challenge in this appeal. 
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12.      Memorandum of Appeal: I have gone through the memorandum 

of appeal. It appears to me that the impugned judgment and decree of the ld 

Court below has been assailed on as many as 14 (fourteen) grounds but for the 

sake of brevity, the grounds are not mentioned here rather the said grounds 

would be discussed issue wise at relevant time.    

13.         Points for determination: Considering all the aspects of law and 

facts and the memorandum of appeal in particular, the following point has been 

formulated for determination in this appeal- 

Whether the judgment and decree passed by the ld trial Court in 

the original suit is just and proper or needs any interference in 

this appeal ? 

14.     Discussion, Decision and Reasons thereof: The ld Counsels for 

both the sides have been heard and the evidence on record, documentary and 

oral, relied on and led by both the sides, have also been carefully considered. 

The C/R of Title Suit No-04/2015 has also been meticulously gone into. In my 

considered opinion, it would be apposite to specifically deal with the findings of 

the ld Court below on each issue which ultimately led the Court to pass the 

judgment and decree which is challenged in this appeal.  

ISSUE NO-1: 

15.       It is well settled that „cause of action‟ means every fact which, if 

traversed, would be necessary for the plaintiff to prove in order to support the 

right to a judgment in his favour. In other words, cause of action arises when a 

material fact is alleged by one party and the same is denied by the other. Here 

in this suit, it is an admitted fact that the defendant is the tenant of the plaintiff 

and the suit premise is the subject matter of the tenancy as well as of the 

instant suit. The plaintiff filed this suit claiming that the defendant defaulted in 

paying the monthly house rents of the suit premise from October, 2014 and also 

that the suit premise is required for the business purpose of the plaintiff. The 

plaintiff sought for the eviction of the defendant on the ground of defaulter and 

bonafide requirement of the suit premise. But these contentions of the plaintiff 
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have been specifically denied by the defendant and the defendant claimed that 

he never defaulted in paying the monthly rent of the suit premise and that there 

is no bonafide requirement of the suit premise by the plaintiff for the business of 

plaintiff. The above assertions by the plaintiff and denials by the defendant 

involve a bundle of facts which require adjudication and hence there is cause of 

action of the suit. Hence this issue is decided in affirmative in favour of the 

appellant/plaintiff. It is thus held that the ld Court below has rightly decided the 

issue in affirmative.  

ISSUE NO-2: 

16.           The defendant claimed that the suit is not maintainable in the present 

form as the daughters of Late Suresh Ch. Ghosh are not made party by the 

plaintiff in the instant case. Mr. M.C Narzary, the ld Counsel for the 

appellant/plaintiff, contended that all the co-owners are not required to be made 

party in a suit for eviction. To vindicate the stand the ld Counsel for the plaintiff 

referred to a decision of Hon‟ble Gauhati High Court passed in Padmini 

Mahanta -Vs- Narayan Choudury & Ors [2002(1) GLT 178], wherein the 

Hon‟ble Gauhati High Court held that every co-owner of a property is entitled to 

institute a suit for the benefit of all the co-owners and such a suit is 

maintainable even in the absence of other co-owners. 

17.        It can be seen that the ld Counsel for the appellant/plaintiff referred to 

another judgment in the Court below which is Assam Cycle Company -Vs-

Motilal Bothra & Another [2003(1) GLT 435]. In that case it was held that in 

a suit for eviction, all the co-owners are not necessary to maintain the suit 

rather the co-owners are competent to maintain a suit to evict a tenant without 

joining other co-owners. 

18.     The ld Court below has also referred to Section 2(C) of the Assam 

Urban Areas Rent Control Act, 1972 wherein it stated that “landlord” means 

any person who is, for the time being, receiving or entitled to receive rent in 

respect of any house whether on his own account, or on account, or on behalf, 

or for the benefit of any other person, or as trustee, guardian or receiver for any 
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other person; and includes in respect of his sub-tenant, a tenant who has sub-

let any house and includes every person not being a tenant who from time to 

time derives title under a landlord.  

19.         Admittedly the respondent/defendant was making payment of rent to 

the appellant/plaintiff as his landlord. Considering all the above, I am of the 

opinion that the ld Court below was absolutely right in holding that the suit is 

maintainable in its present form and thus the finding of the ld Court below is 

upheld by me.  

ISSUE NO-3 & 4: 

20.       These two issues were taken up together for discussion by the ld Court 

below. Considering the co-relation between these issues, I am also venturing to 

adumbrate these two issues together. 

21.        Perusal of memo of appeal shows that the appellant has sought eviction 

of the respondent/defendant on the following two grounds-  

      i)    Default in payment of rent by the respondent/defendant & 

      ii) Bonafide requirement of the suit/tenanted premise by the 

appellant/plaintiff. 

22.         The ld Munsiff should ideally have framed issues on the aforesaid two 

aspects/grounds but no such issues were framed. But as issue no-3 & 4 

substantially cover the aforesaid two aspects and also that the ld Munsiff has 

decided the aforesaid aspects while deciding issue no-3 & 4, let me see as to 

whether the ld Munsiff has rightly decided these two aspects or there is a need 

for interference by this Court in this appeal. It is made clear here that under the 

Assam Urban Area Rent Control Act, 1972 (hereinafter referred to as the Rent 

Control Act of 1972), the appellant/plaintiff will be entitled to get an order of 

eviction of the respondent/defendant from the suit/tenanted premises if either of 

the aforesaid two grounds are proved. Let me now decide the same one by one. 
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Default in Payment of Rent: 

23.         The plaintiff/appellant has claimed that the defendant paid the monthly 

rent regularly till the month of September, 2014 and since the month of 

October, 2014, the defendant has failed to pay the monthly rent though it was 

demanded by the plaintiff and hence the defendant becomes defaulter in 

payment of rent.  

24.         In a suit of this nature, where the landlord is seeking ejectment of the 

tenant on the ground of being a defaulter in payment of rent, it is of utmost 

importance to first ascertain as to whether the tenant was entitled to the 

protection of Section-5(4) of the Assam Urban Area Rent Control Act, 

1972. Section 5(4) of the Rent Control Act of 1972 provides that “where the 

land lord refuses to accept the lawful rent offered by his tenant, the tenant may 

within a fortnight of its becoming due, deposit in court the amount of such rent 

together with process fees for service of notice upon the landlord, and on 

receiving such deposit, the court shall cause notice of the receipt of such deposit 

to serve on the landlord, and the amount of the deposit may thereafter be 

withdrawn by the landlord on application made by him to the court in that 

behalf. A tenant who has made such deposit shall not be treated as a defaulter 

under clause (e) of the proviso to sub-section (1) of this section”. 

25.           It can be seen that the ld Court below, on appreciation of evidences 

on record as well as after considering the Lease Agreement (Ext-4) and Section-

5(4) of the Act of 1972, came to a finding that the defendant/respondent is not 

a defaulter. The ld Court below, while coming to the aforesaid conclusion, also 

referred to a decision of Hon‟ble Gauhati High Court passed in M. Ahmed 

Bhuyan & Co (M/S) & Another –Vs- Legal Heirs of Lalit Kumar 

Chakraborty (Dr) & Ors [2015 (3) GLT 185].  

26.            Now let me see as to whether the ld Court below was right in coming 

to the aforesaid conclusion. It is also to be seen as to whether the rent was 

tendered as per the Rent Control Act of 1972 before depositing the same in the 

Court. It can be seen that the appellant/plaintiff as PW-1 admitted during his 
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cross-examination that he went to the defendant to collect the rent till the 

month of September 2014. Now the question is whether the defendant failed to 

tender the monthly rent after September, 2014. So far as the payment of rent 

up to September, 2014 is concerned, it has already been stated that the 

appellant/plaintiff as PW-1 admitted in his cross examination that he went to 

collect the rent from defendant till the month of September, 2014. However the 

plaintiff claimed that the defendant failed to pay the monthly rent since the 

month of October 2014 even on repeated demand. Perusal of lease agreement 

(Ext-4) shows that it does not speak about the mode of payment of rent in 

connection with the suit room. But one thing is clear from Ext-4 (condition no-1) 

that the agreement was for monthly tenancy. The contention of the 

respondent/defendant is that the plaintiff went to collect the rent of the suit 

room till September, 2014 and after that he did not go to collect the same and 

as such the respondent/defendant can not be held as defaulter. 

27.          Mr B. Sharma, the ld Counsel for the respondent/defendant, argued 

that since the appellant/plaintiff has not come to receive the house rent payable 

to him by the defendant for the month of October and November, 2014 with ill 

motive, the defendant sent the house rent to the plaintiff vide Postal Money 

Order for the month of October and November, 2014. But when the plaintiff has 

not accepted the postal money order towards rent, the respondent/defendant 

sent a Cheque drawn in favour of the appellant/plaintiff vide Cheque No-267203 

dated 30/11/2014 for Rs-3603/- being house rent for the month of October, 

November and December, 2014 along with a letter to the appellant/plaintiff, 

which was also not accepted by the appellant/plaintiff. The ld Counsel for the 

respondent/defendant further argued that then the defendant along with two 

others had gone to the house of the appellant/plaintiff to give the rent but the 

appellant/plaintiff did not accept the rent for the month of October, November 

and December 2014, for which the respondent/defendant deposited the rent for 

the month of October, November and December, 2014 in the Court vide Misc 

(NJ) Case No-01/15 and the notice was also issued to appellant/plaintiff through 

registered A/D and the notice was duly received by the plaintiff. Hence the ld 

Counsel contended that the respondent/defendant is not a defaulter. 
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28.       Per contra, Mr M. C Narzary, the ld Counsel for the appellant/plaintiff, 

argued that there was no specific agreement for payment of rent either through 

postal money order or through cheque and as such tendering of rent in such a 

mode was not at all a valid tender as per the Rent Control Act of 1972. The ld 

Counsel further argued that the tenancy being a monthly one and when there 

was no agreement for payment of rent together for few months, the 

respondent/defendant should have made payment for the month of October, 

2014 immediately after it fell due. The ld Counsel further argued that the tenant 

is duty bound to continue with the payment of rent even during the pendency of 

a suit and the failure to do so would make the tenant a defaulter. The 

contention of the ld Counsel is that the respondent/defendant is a defaulter on 

that count also. 

29.       To substantiate his aforesaid argument, the ld Counsel for the 

appellant/plaintiff relied on the judgment of Hon‟ble Gauhati High Court passed 

in Arunamayee Bishaya & Ors -Vs- Rabindra Kr. Bora & Ors [2008(1) GLT 

421]. In that case, the Hon‟ble Gauhati High Court held that „when there was 

tenancy from month to month, rent would become due and payable at the end 

of the month. Duty to pay rent continues even during the subsistence of a suit. 

Default in payment of rent during continuance of suit will entitle landlord to a 

decree of eviction‟.  

30.          The ld Counsel for the appellant/plaintiff also referred to judgment of 

Hon‟ble Gauhati High Court passed in Shanti Bastralay -Vs- Arun Kedia & 

Sons [2016(4) GLT 957]. In that case, the Hon‟ble High Court held that when 

the landlord refuses to accept the lawful rent offered by the tenant, the rent 

should be deposited in Court along with process fees for service of notice upon 

the landlord within the fortnight of becoming due. In the absence of any 

agreement to the contrary, rent will become due on the last day of each month. 

Law does not permit a tenant to deposit the rent of several months together 

unless there is an express agreement by and between landlord and the tenant 

permitting the same. 
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31.         The ld Counsel for the appellant/plaintiff also referred to a judgment of 

Hon‟ble Gauhati High Court passed in Abdul Motin Choudhury -Vs- 

Nilayananda Dutta Banik [1997(2) GLT 590], wherein the Hon‟ble Gauhati 

High Court held that „a tenant is under liability to pay rent all through. Such 

liability subsists when the proceeding may be pending before the highest Court. 

If the tenant fails to discharge his liability, a right shall spring up in favour of the 

landlord to get the decree of ejectment‟.  

32.         The ld Counsel for the appellant/plaintiff further referred to a judgment 

of Hon‟ble Gauhati High Court passed in Ram Karanji More -Vs- Keshar Dev 

Jalan [1996(2) GLT 526], wherein the Hon‟ble Gauhati High Court held that 

even in a monthly tenancy, the landlord may agree to accept the rent at the 

convenience of the tenant but this indulgence cannot change the nature of 

monthly tenancy. The landlord may accept rent beyond the stipulated period on 

tenancy in certain occasion, but this cannot be a deviation from the payment of 

rent at the stipulated date. 

33.            So, from the aforesaid judgments of the Hon‟ble Gauhati High Court, 

it is crystal clear that law is settled that in the absence of any agreement to the 

contrary, rent will become due on the last day of each month. In the case in 

hand, there was no established mode of payment of rent although it is seen that 

the appellant/plaintiff sometimes collected the rent by visiting the suit premises 

but that can not be treated to be mode of payment of rent. When the plaintiff 

did not collect the rent for the month of October, 2014 when it fell due, the 

respondent/defendant ought to have tendered the same to the 

appellant/plaintiff and on refusal by the appellant/landlord to accept the rent, 

the same ought to have been deposited by the respondent/tenant in the Court 

within a fortnight of its becoming due as per Section-5(4) of the Rent Control 

Act of 1972, which has admittedly not been done in the present case rather the 

respondent/tenant initially sent rent for the month of October and November, 

2014 through postal money order and on refusal to accept the same by the 

plaintiff/landlord, the respondent/tenant sent rent for the month of October, 

2014 to December, 2014 through cheque drawn in favour of the 
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plaintiff/landlord. Admittedly payment of rent through postal money order or 

cheque was not the agreed mode of payment of rent between the parties. 

Whatever be the ground of non-taking of rent by the plaintiff/appellant after 

September, 2014, the fact of the matter is that the rent for the month of 

October, 2014 was not deposited in the Court by the defendant/tenant within 

the statutory period as mandated by Section-5(4) of the Rent Control Act of 

1972. As such, in my opinion, the payment of rent for the months of October, 

2014 to November, 2014 through postal money order and subsequently the 

payment of rent for the months of October, 2014 to December, 2014 through 

cheque would not come in the aid of the defendant/tenant so as to extend the 

protection of Section-5(4) of the Rent Control Act of 1972 for the simple reason 

that the tenancy being on month to month basis, there was no scope for the 

defendant/tenant to pay rent for 2/3 months together by means of postal money 

order or cheque since the same was not accepted mode of payment of rent. 

Moreover the law also does not permit a tenant to deposit rent for 2/3 months 

together unless there is an express agreement between the landlord and the 

tenant permitting the same. In the present case, the defendant/tenant has failed 

to establish that there was any agreement between him and the 

plaintiff/landlord to receive rent for several months together. Albeit the 

defendant/tenant deposited rent for the period of October, 2014 to December, 

2014 in the Court through Misc (NJ) Case No-01/2015 (Ext-N) but such payment 

of rents for two months together is not a valid payment under the Rent Control 

Act of 1972. So, the respondent/defendant/tenant can not escape from being 

declared as a defaulter in payment of rent.  

34.        It is also clear from Ext-N (Rent deposit Cases) series that save and 

except on four distinct occasions i.e July to October, 2015 [Ext-N (VII) to Ext-N 

(X)], the defendant/tenant, while depositing rent in the Court, proceeded on the 

premise that the rent is payable within the first week of every succeeding month 

according to English Calendar, for, except the said four occasions, each month‟s 

rent was deposited in the Court within first week of every succeeding month. 

This conduct of the defendant/respondent/tenant, even during the pendency of 
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the suit, leaves no room for doubt that the rent was payable within first week of 

every succeeding month according to English Calendar.  

35.         If the judgment under challenge is perused, it can be seen that the ld 

Court below, while holding that the defendant/tenant is not a defaulter in 

payment of rent, has referred to and relied on a decision of Hon‟ble Gauhati 

High Court passed in M. Ahmed Bhuyan & Co (M/S) & Another –Vs- Legal 

Heirs of Lalit Kumar Chakraborty (Dr) & Ors [2015(3) GLT 185]. The ld 

Court below held that in that case the Hon‟ble Gauhati High Court considered a 

fact similar to the fact of the instant case. In that case, from the document 

exhibited and issued by the landlord/landlady shows that the rent was received 

for several months at one go and there are many instances of rent being 

collected on yearly basis. Considering the evidence on record Hon‟ble Gauhati 

High Court held that the evidence on record indicated that rent was payable on 

demand of the land lord and not at the end of each month.  

36.          I have gone through the aforesaid judgment in detail. The fact in that 

case is different from the one in hand. In that case, there were evidences to 

show collection of rents for several months together and there were instances of 

collection of rent on yearly basis by the landlord. As such in that case, the rent 

admittedly became payable upon demand from the landlord. There is nothing of 

this sort is found in the case in hand. Further as stated above, the 

respondent/tenant has failed to make valid tender of rent in time to the 

appellant/landlord before making payment in the Court through Misc (NJ) Cases. 

The defendant/tenant as DW-1 stated in his deposition that on 31/12/2014 he 

along with one Sri Ajoy Deka and Sri Sailen Sarma went to the house of the 

plaintiff/landlord and offered an amount of Rs-3603/- to the plaintiff/landlord 

being the monthly rent of October, November and December, 2014 but the 

same was not accepted by the plaintiff/landlord and as such he deposited rent 

for those months in the Court on 02/01/2014 vide Misc (NJ) Case No-01/2015. 

But on the face of discussions made above in the light of judgments of Hon‟ble 

Gauhati High Court, it can be concluded that the respondent/defendant, by 

depositing monthly rents together for couple of months together, had not 
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fulfilled and complied with the necessary requirements of Section 5(4) of the 

Rent Control Act of 1972. As stated above, there was no valid offer of monthly 

rent by the respondent/defendant to the appellant/plaintiff before depositing 

them in the Court. Accordingly, I find that such deposit of rents cannot be 

regarded as valid deposits as it contravenes the provisions of Section 5(4) of the 

Rent Control Act, 1972 and as such, I find the defendant as defaulter in 

payment of monthly rent to the appellant/plaintiff for the period of October, 

2014 onwards. Hence, it can be said that the ld Munsiff has failed to take into 

account the proper perspective of law while deciding that the defendant/tenant 

did not make default in payment of rent. Therefore, the findings of the ld 

Munsiff on this point is reversed and set aside.  

Bonafide Requirement 

37.          So far the question relating to bonafide requirement of the suit 

premises by the appellant/plaintiff is concerned, the arguments and counter 

arguments on behalf of the parties and the case laws cited by the respective 

Counsels have been considered. The appellant/plaintiff claimed that he is 

running a Pharmacy at Panery Chowk and Panery being a rural and under 

developed area, he wants to shift his Pharmacy to the suit room situated at 

Tangla Town. Mr M.C Narzary, the ld Counsel for the appellant/plaintiff, argued 

that Panery is a rural area and hence the plaintiff‟s business is not running well 

there and for the sake of his livelihood, he needs to shift his business from 

Panery to Tangla. Per contra, Mr B. Sarma, the ld Counsel for the 

respondent/defendant, argued that the requirement of the appellant/plaintiff is 

not bonafide. It is further argued the appellant/plaintiff has no knowledge about 

medicine and he has no degree for running pharmacy. 

38.         The ld Counsel for the respondent/defendant referred to a judgment of 

Hon‟ble Gauhati High Court passed in M. Ahmed Bhuyan & Co (M/S) & 

Another -Vs- Legal Heirs of Lalit Kumar Chakraborty (Dr) & Ors 

[2015(3) GLT 185]. The same case is referred to by the ld Court below while 

deciding the point of bonafide requirement. In that case, the Hon‟ble Gauhati 

High Court dealt with a fact similar to the fact of the instant case. In that case 
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the plaintiff, who was a doctor, died during the pendency of the suit and then 

his son pressed for the vacation of the suit premises for setting up a nursing 

home and doctor chamber. But the son of deceased plaintiff was not a doctor 

and he was not connected in any with nursing home activity and hence in that 

case, the Hon‟ble Gauhati High Court found it difficult to accept the plea of 

opening a nursing home as genuine, pressing or bonafide. In that case, the 

Hon‟ble Court went on to say that the deceased plaintiff‟s son not being a 

medical man or otherwise qualified for setting up a nursing home, he should 

have given specific details in his deposition as to how he proposes to start a 

Nursing Home business. In the absence of required particulars and details, the 

Hon‟ble Court held the requirement as not a bonafide one. 

39.          On the face of the above submissions, let me appreciate the germane 

evidence on record. As stated above, the appellant/plaintiff claimed that he is 

running a Pharmacy at Panery Chowk and Panery being a rural and under 

developed area, he wants to shift his Pharmacy to the suit room situated at 

Tangla Town. It can be seen that PW-1 admitted during his cross examination 

that the Pharmacy is in his name and that he is H.S passed but he has not 

submitted the license of his Pharmacy in the instant case. PW-1 also admitted 

that he has no diploma/degree in pharmacy and that he has not taken any 

permission from the Drug Officer for the purpose of shifting his Pharmacy from 

Panery to Tangla. PW-1 further admitted that no registered Pharmacist is there 

in his Pharmacy. 

40.      It is well settled that in order to get an eviction order of the tenant, 

the bonafide requirement of the landlord should be genuine and honest. In the 

present case, the appellant/plaintiff has admittedly failed to submit his Pharmacy 

license. The appellant/plaintiff has also failed to substantiate in detail as to how 

he proposed to shift his Pharmacy to the suit room when he has no registered 

Pharmacist in his Pharmacy. Normally the landlord‟s decision on his 

need/requirement should be allowed to have the final say but when the landlord 

(appellant here) has prima facie no requisite qualification and expertise to run a 

Pharmacy and when the appellant/plaintiff had not specified any other 
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alternative activity for which the suit room is required by him, I am of the 

opinion that the ld Court below was absolutely right in holding that the suit room 

is not  in bonafide requirement of the plaintiff/appellant and thus the finding of 

the ld Court below is upheld by me.  

Unauthorized Construction: 

41.       One more ground on the basis of which the appellant/plaintiff sought 

eviction of the respondent/tenant is for alleged unauthorized construction raised 

by the respondent/tenant though no such ground has been taken in the memo 

of appeal rather the ground has been raised during the hearing of this appeal. It 

is to be stated that the ld Court below did not discuss this aspect in his 

Judgment. Be that as it is, let me go through the case record. In Para No-7 of 

the plaint as well as in the examination-in-chief of the plaintiff/appellant, it is 

stated that the defendant behind the back of the plaintiff made some alteration 

and addition to the suit room in the form of a backside verandah, which has 

changed the structure of the suit room. Other PWs also stated the same in their 

examination-in-chief. But the defendant denied the same rather he stated that 

he has given tin roof to prevent falling of rain in the suit room. Again DW-2 and 

DW-3 admitted that both the sides of the suit room has verandah. It is seen that 

the plaintiff has failed to show as to when the defendant/tenant made such 

unauthorized construction and when the same came to his notice. As stated 

above, this ground has not been taken by the appellant/landlord in the memo of 

appeal too. Under the fact and the circumstances as adumbrated above, I am of 

the opinion that the respondent/defendant has not made any unauthorized 

construction in the suit premise.  

Decision on Issue No-3 & 4: 

42.   The ld Court below decided in issue no-3 & 4 that the 

defendant/respondent is not liable to be ejected from the suit premises and that 

he is not liable to pay any arrear rent. But this Court has found the reasoning 

given by the ld Court below as erroneous one as the ld Court below has failed to 

take into account the proper perspective of law while coming to the said 
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conclusion. It has already been decided above that the respondent/defendant 

has made default in payment of rent of the tenanted premises. Needless to say 

here that default in payment of rent by the tenant is a ground for eviction of the 

tenant from the suit room. Such being the position, the respondent/defendant is 

liable to be ejected from the suit premises (Schedule-B land of plaint).  

43.         Further as far as the liability of the respondent/defendant to pay arrear 

rent to the appellant/plaintiff is concerned, it can be seen from the C/R that the 

respondent/defendant has admittedly deposited rent in the Court in the name of 

the appellant/plaintiff through Misc (NJ) Cases for the period of October, 2014 to 

April, 2016. There is no evidence on record to show that the 

respondent/defendant made any payment of monthly rent for the month of May, 

2016 and onwards. As such the respondent/defendant is liable to pay arrear 

monthly rent @ Rs-1201/- to the appellant/plaintiff with effect from May, 2016 

till the vacant possession of the suit room is handed over to the 

appellant/plaintiff. It is to be stated here that the rent as deposited by the 

respondent/defendant in the Court in the name of the appellant/plaintiff through 

Misc (NJ) Cases for the period of October, 2014 to April, 2016 may be withdrawn 

by the appellant/plaintiff and withdrawal of such rent by the appellant/plaintiff 

will not save the defendant from being a defaulter.  

44.         In view of the decision made above, the decision reached by the ld 

Court below is reversed and the issues in hand are decided in favour of the 

appellant/plaintiff. Accordingly the impugned judgment and decree passed by 

the Ld Court below cannot be sustained in law and hence it requires interference 

from this Court.  

ISSUE NO-5: 

RELIEF (S) & O R D E R 

45.          On the basis of the decisions in the aforesaid issues, the appeal of the 

appellant/plaintiff is allowed accordingly on contest with costs and the impugned 

judgment and decree dated 31.08.2016, passed by the ld Munsiff, Udalguri, 
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Assam in T.S No-04/2015 is hereby set aside, with following reliefs in favour of 

the appellant/plaintiff- 

a)  Vacant possession of the suit premises as mentioned in schedule-

B of the plaint in favour of the appellant/plaintiff. The 

respondent/defendant would hand over the vacant possession of the 

suit premises to the appellant/plaintiff within 90 days from today and 

after restoration of possession of the suit premises to the 

appellant/plaintiff, the respondent/defendant is restrained 

permanently from making any effort to disturb the possession of the 

appellant/plaintiff over the suit premises; 

b) Arrear monthly rent of the suit premises @ Rs-1201/- (Rupees 

twelve hundred and one) only from May, 2016 till the 

respondent/defendant hand over vacant possession of the suit house 

or being evicted thereof. The respondent/defendant would pay the 

aforesaid arrear rent to the appellant/plaintiff & 

c)  Cost of the appeal. The respondent/defendant would pay the cost 

of the appeal to the appellant/plaintiff.  

46.       Prepare decree accordingly within fifteen days. The operative part is 

pronounced in the open Court.  

47.        Send down the LCR (C/R of T.S No-04/2015) to the ld Munsiff, Udalguri 

with a copy of this judgment. 

48.       Given under my hand and seal of this Court on this 15th day of May, 

2017. 

 

                                                        (NUR MUHAMMAD ABDULLAH AHMED) 

                                                        Civil Judge, Udalguri, Assam 

 


